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CLINTON'S FUTURE: CAN HE POLISH HIS IMAGE
AND KEEP HIS LICENSE TO PRACTICE LAW?
Gerald Walpin*
The prologue to this article has already been written as part of
contemporary events. William Jefferson Clinton, the forty-second
President of the United States, will go down in history as the only President who: (i) was impeached; (ii) was the subject of a multi-year investigation; (ii) was a defendant in a very embarrassing lawsuit; (iv) publicly admitted to improper conduct with a young intern in the White
House; (v) was held in contempt and sanctioned to pay a substantial fine
by a federal court; and (vi) was the subject of charges seeking his disbarment as an attorney.
What remains is: Where does President Clinton go from here? Can
he rehabilitate his reputation from that of a sex-crazed man who treats
women as chattel to do his bidding, to that of the statesman that he so
wished to have; or does he face continued public ridicule and regulatory
sanction for his undisputed conduct?
I. REHABILITATION OF CLINTON'S REPUTATION
Clinton has well earned his reputation as the Teflon President who
has been able to succeed in elections and maintain a very high rating for
job approval in public opinion polls, while registering a low rating for
honesty, trustworthiness, morals, and ethics.' Two recent incidents indicate a concerted effort by Clinton to use what might be considered to be
respectable segments of our society to polish his image. First, last year's
President of the American Bar Association ("ABA"), Philip Anderson,
is a long-time Clinton friend and colleague from Arkansas. While law-

* Mr. Walpin is a senior litigation partner at Rosenman & Colin LLP, and a former federal
prosecutor.
1. See Gary Langer, Good Clinton, Bad Clinton, (visited Jan. 17, 2000)
<http:llwww.abcnews.go.comtsections/us/DailyNews/pnabpol1980822.htmnl>.
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yers may not be very high in reputation among Americans, 2 the ABA
holds itself out as having the noble purpose "to promote throughout the
nation the administration of justice and... to uphold the honor of the
profession of law, 3 "[t]o achieve the highest standards of ... ethical
conduct,"4 and "to stimulate conduct that reflects high moral ground."5
Conveying the honor of an invitation from the ABA to be the keynote
speaker at its annual lawyers convention would obviously be looked
upon as a major polishing of Clinton's tarnished reputation.
That is exactly what Clinton sought from his good friend Philip
Anderson. All Clinton had to do was ask for the invitation, and the invitation from that prestigious lawyers' group was given.6 And Clinton's
ABA cronies did not stop with inviting Clinton himself. Amazingly, one
of the ABA units also invited Webster Hubbell to address some of the
convention attendees on the subject of "Life as a Target,"7 thus suggesting that even this twice convicted felon must have been unfairly treated
only because he was part of the Clinton circle. Has the ABA ever before
given its podium to a convicted felon to claim-not that he was innocent-but that the Government was persecuting him? Can you imagine
the ABA inviting Jimmy Hoffa, who always claimed that AttorneyGeneral Robert Kennedy was persecuting him, to speak at such an important affair? Of course not.
Clinton's use of the ABA was well-timed. The ABA's invitation to
Clinton was publicly announced in the same week that Chief Judge Susan Webber Wright of the United States District Court in Arkansas
stated that "[s]anctions must be imposed"8 on the President for having
violated the Court's discovery orders "by giving false, misleading and
evasive answers that were designed to obstruct the judicial process,"9
"not only to redress the misconduct of the President in this case, but to
deter others who ... might themselves consider emulating the President
of the United States by ... engaging in conduct that undermines the in2. See Michael Asimow, Lawyers as Fallen Idols: Whatever Happenedto Our Golden Image?, NAT'L L.J., Feb. 8, 1999, at A22.
3. A.B.A. CONST. & BYLAWS art. I, § 1.2 (1998-99).
4. A.B.A. POLICY & PROCEDUREs HANDBOOK 2 (1999-2000).
5. A.B.A. PROMOTING PROFESSIONALISM: ABA PROGRAMS, PLANS, AND STRATEGIES 12
(1998).
6. See Nat Hentoff, What About Ethics?, WASH. POST, Aug. 21, 1999, at A19; see also
Letter from Robert A. Stein, Executive Director and Chief Operating Officer, A.B.A., Aug. 25,
1999 ("Clinton addressed [the] ABA Annual meeting... primarily because of his friendship with"
Anderson) (on file with the Hofstra Law Review).
7. See Hentoff, supranote 6, at A22.
8. Jones v. Clinton, 36 F. Supp. 2d 1118, 1131 (E.D. Ark. 1999).
9. Id. at 1127.
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tegrity of the judicial system."' That ruling was based on Judge
Wright's finding that the President's testimony "was intentionally
false." 1 As that court explained, "it simply is not acceptable to employ
deceptions
and falsehoods in an attempt to obstruct the judicial proc12
ess."'
It is instructive in evaluating the ABA's treatment of Clinton to
consider how the ABA reacted to President Richard M. Nixon, another
recent President who came under attack for professional misconduct.
The ABA's treatment of Nixon during and following the Watergate investigations was totally at variance from its recent treatment of Clinton.
During the lengthy period of the Watergate inquiry while Nixon remained the President, the ABA carefully distanced itself from him. It
never honored Nixon by inviting him to speak at its national meeting.
Indeed, it publicly made clear its rejection of Nixon by adopting a
resolution during its August 1973 meeting that condemned Nixon and
his colleagues for their role in Watergate, and asked for "prompt and
vigorous disciplinary" action to "be taken forthwith."'3 Among the reasons set forth in that resolution was that the Code of Professional Responsibility imposes on lawyers the obligation "to maintain the highest
standards of ethical conduct," and "enjoins lawyers from all illegal and
morally reprehensible conduct" that "the news media have disclosed,"
and which "cast aspersions upon the integrity of the profession."'" It is
noteworthy that the ABA issued this reprimand without awaiting any
court finding of wrongdoing by Nixon. Likewise, the ABA's failure to
reprimand Clinton is all the more telling, particularly given that to do so
would not involve any prejudgment of Clinton based solely on media
reports since Judge Wright found illegal conduct by Clinton'--a finding from which Clinton has not appealed.
There could be no possible reason, other than political, for the 180
degree turnabout made by ABA leadership-no resolution criticizing
Clinton, and instead, an invitation honoring him. It should be difficult
for the ABA leadership to shrug off Clinton's perjury as unimportant.
The Model Rules of Professional Conduct-in the drafting of which the
10. Id. at 1131 (citing National Hockey League v. Metropolitan Hockey Club, Inc., 427 U.S.

639, 643 (1976)).
11. Id.at I130.
12. Id. at 1131.
13. Watergate, Sex, and Marijuana Dominate Debate at Washington August Meeting, 59
A.B.A. J., 1131, 1132 (1973).

14. Id.
15. See Jones, 36 F. Supp. 2d at 1127. Judge Wright stated that President Clinton gave
"false, misleading and evasive answers that were designed to obstruct the judicial process." Id.
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ABA boasts it played a major role-mandates that a lawyer shall not
"engage in conduct involving dishonesty, ... deceit or misrepresentation," nor "engage in conduct that is prejudicial to the administration of
justice."' 6
The disparity in the ABA's response is not limited to the Clinton
and Nixon incidents. I am reminded of the public statement issued by
five former ABA presidents who criticized Court of Appeals Judge
David B. Sentelle for having a social lunch with two conservative
Senators prior to the Judge's vote to appoint Kenneth Starr as the
Whitewater independent counsel." According to those former ABA
presidents, they felt compelled to make the statement because of "'the
appearance of impropriety"' which left the public "'in doubt.""' Contrast that social luncheon with this official invitation by the ABA leadership to a person recently found to have committed obstruction of justice and to have willfully lied under oath.
Did the ABA's amazing stamp of approval alter the public perception of Clinton? Given the adverse articles and media comments on it, it
appears more likely that the ABA's red carpet for Clinton reduced the
ABA's reputation rather than uplifting Clinton's reputation.
Apparently not satisfied with only the ABA honor, another friend,
William R. Ferris, whom Clinton had appointed as Chairman of the National Endowment for the Humanities, announced that Clinton had been
chosen to give that agency's Annual Jefferson Lecture on the Humanities.19 According to that agency, the Jefferson Lecture is "the highest
honor the federal government bestows for ... achievement in the humanities,"'2 meaning the fields of history, literature and philosophy.
Prior recipients include famed philosophers and historians, such as Sydney Hook, Toni Morrison, Saul Bellow, Robert Penn Warren, and Lionel Trilling;' no other President, or indeed any politician, has ever
been given that honor in the almost thirty years of its existence.2

16. MODEL RULES OF PROFESSIONAL CoNDucr Rule 8.4(c)-(d) (1983).
17. See Henry J. Reske, A Judge's Lunch Debated: Five FormerABA Presidents Criticize
Meeting with Senators, A.B.A. J., Nov. 1994, at 32,32.
18. Id. (citing a joint statement of five former ABA presidents issued on September 20,

1999).
19. See Irvin Molotsky, Choice of Clinton to Give Humanities Lecture Meets Resistance,
N.Y. TIMES, Sept. 21, 1999, at A25.
20. The Jefferson Lecture, the Frankel Prize, and the National Humanities Medal (visited
Oct. 8, 1999) <http://www.neh.gov/html/jeffjlec.htmbl>.
21. See id.
22. See Molotsky, supra note 19, at A25.
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This attempt at polishing Clinton's image backfired. Scholars
quickly attacked it for politicizing the agency,' causing Clinton quickly
to decline the honor of giving the Jefferson lecture.24 The result added
nothing to Clinton's luster.
II.

CLINTON'S MEMBERSHIP IN THE BAR

The ABA's invitation to Clinton was particularly incongruous because Judge Wright had filed a complaint against Clinton with the
Committee on Professional Conduct of the Supreme Court of the State
of Arkansas, by referring Clinton's conduct to it for determination of
whether he should be disbarred.2& And after almost a year of what appears to be unexplained inaction in violation of that Committee's rules,
the Supreme Court of Arkansas issued a writ of mandamus ordering the
Committee to act, 6 following which the Committee formally served
President Clinton who then had thirty days to respond.2 '
Having been President does not immunize a lawyer who commits
misconduct from disbarment. Former President Nixon was disbarred
because his conduct obstructed the due administration of justice while
"at the time of the conduct in question [he was also] the holder of the
highest public office of this country and in a position of public trust."
But does it suggest that what was good for the Republican goose is
good for the Democratic gander? After all, the charges against Clinton
likewise involve obstruction of justice and the associated categories of
willful false testimony and subornation of peijury2 9
While predicting the future is impossible, particularly of President
Clinton, an analysis of the facts and controlling legal principles certainly provides a picture of what the future should be.
23. See id. at A25.
24. See Clinton Declines Offer to Give Scholarly Talk, N.Y. TIMES, Sept. 22, 1999, at A25.
25. See Karen Alexander, Ethics Referrals by Judges Take Fast Track in Arkansas, LEGAL

TMIES, Apr. 19, 1999, at 2. In fact, Judge Wright's referral of the Clinton matter was the second
complaint of Clinton's conduct received by that committee. On behalf of the Southeastern Legal
Foundation, Inc., L. Lynn Hogue, Esq., filed a complaint on September 15, 1998. See Verified
Complaint at 1,In re Clinton (Ark. Sept. 15, 1998) (No. 73019).
26. See Hogue v. Neal, No. 99-1451, 2000 WL 66160, at *2 (Ark. Jan. 27, 2000).
27. See Neil A. Lewis, Panel on Lawyer Discipline Begins Case Against Clinton, N.Y.

T MEs,Feb. 12,2000 at A9.
28. In re Nixon, 385 N.Y.S.2d 305,307 (App. Div. 1976).
29. See 145 CONG. REc. S1458 (daily ed. Feb. 12, 1999) (article of impeachment in which
the House accused President Clinton of perjury before the grand jury and the Senate ultimately
acquitted); 145 CONG. REC. S1458-59 (daily ed. Feb. 12, 1999) (article of impeachment in which
the House accused President Clinton of obstruction ofjustice and the Senate ultimately acquitted);
Jones v. Clinton, 36 F. Supp. 2d 1118, 1130 (E.D. Ark. 1999).
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Basic Principleson Disbarment

"'[T]ruth is the cornerstone of the judicial system; a license to
practice law requires allegiance and fidelity to truth."' The Supreme

Court of Arkansas has itself clearly stated that "[t]ruthfulness, honesty,
and candor are necessary characteristics for establishing ... good moral
character and hence his or her fitness to practice law."'" The Model
Code of Professional Responsibility and the Model Rules of Profes-

sional Conduct mandate that a lawyer shall not "engage in conduct involving dishonesty, ... deceit or misrepresentation" nor "engage in
conduct that is prejudicial to the administration of justice."32 Therefore,
obstruction of justice and giving false testimony have been held to

constitute "offenses which belie the basic character qualification required of a lawyer."33
B.

The Issue

Constitutional scholars and more simple talk show pundits have
debated whether lying under oath, subornation of perjury, and obstruc-

tion of justice, arising out of sexual conduct, can establish a constitutional ground for impeachment.'

Whatever the answer to that constitu-

30. Office of Disciplinary Counsel v. Shorall, 592 A.2d 1285, 1293 (Pa. 1991) (quoting Office of Disciplinary Counsel v. Grigsby, 425 A.2d 730, 733 (Pa. 1981)) (alteration in original).
31. Shocket v. Arkansas Board of Law Examiners, 979 S.W.2d 888, 594 (Ark. 1998).
32. MODEL CODE OF PROFESSIONAL RESPONsIBILrrY DR 1-102(A)(4)-(5) (1986); MODEL
RULEs OF PROFESSIONAL CONDUCT Rule 8.4(c)-(d) (1983).
33. Laughlin v. United States, 474 F.2d 444,447 (D.C. Cir. 1972).
34. While not directly relevant to this Article, it is difficult to understand the existence of
any real question on this issue. Justice Story, who in 1833 authored the treatise on the Constitution
still cited today, wrote that impeachment reaches offenses "growing out of personal misconduct"
and that the grounds are "so various ... and so indefinable in their actual involutions." JOSEPH
STORY, 1 COMMENTARIES ON THE CONSTrrUTION OF THE UNrED STATES, § 764, at 559 (Melville
M. Bigelow ed., William S. Hein & Co., Inc., 5th ed. 1994) (1891). The precedent in England,
from where we copied the impeachment language in our Constitution, included the removal of
Chief Justice Scroggs for cursing and drinking in excess, thereby bringing "the highest scandal on
the public justice of the kingdom." ProceedingAgainst Lord Chief Justice Scroggs Before tile
Privy Council, 32 CHARLES II. A.D. 1680, reprintedin 8 T. B. HOWELL, A COMPLETE COLLECTION
OF STATE TRIALS AND PROCEEDINGS FOR IGH TREASON AND OTHER CRIMES AND MISDEMEANORS FROM THE EARLIEST PERIOD TO THE YEAR 1783, at 200 (1816). And in this country,
Judge Pickering was impeached and removed in 1803 for "being a man of loose morals and intemperate habits," and for acting "in a most profane and indecent manner," despite the assertion by
some Senators of doubt that "any part of his conduct amounted to high crimes and misdemeanors."
Trial of JudgePickering, microformed on ANNALS OF CONG. 315, 322, 364 (1804). Since there is
only one material impeachment provision in our Constitution covering all officers including the
President and judges, the Pickering decision interprets the constitutional provision on impeachment which is not limited to judges. See U.S. CONST. art. I, § 3, cl. 6-7.
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tional question, the above specified proscriptions imposed on lawyers
establish that those offenses, if proven, warrant disbarment. Is Clinton
guilty of any or all of these offenses? That decision is properly made by
a due process panel after consideration of all relevant facts, including
whatever Clinton offers in his defense. For the moment, however, it is
worthwhile to examine the essentially undisputed facts on a limited
number of the charges as well as Clinton's own statements. Both
strongly suggest a very good case against Clinton on each of these offenses.
C. Lying Under Oath
It would be well-nigh impossible for anyone-even Clinton-to
dispute that he lied under oath. Indeed, Judge Wright expressly held that
"the record demonstrates by clear and convincing evidence that the
President," under oath, gave "false, misleading and evasive answers ...
to obstruct the judicial process," that "no reasonable person would seriously dispute" their falsity,35 and that Clinton's conduct was
"contumacious"36 and "undermined the integrity of the judicial system."'3 7 Those "false ... answers" related to two subjects: "[W]hether
[Clinton] and Ms. Lewinsky had ever been alone together and whether
he had ever engaged in sexual relations with Ms. Lewinsky."38
1. Denial of Being Alone with Ms. Lewinsky
With regard to Clinton's sworn denial that he had never been alone
with Ms. Lewinsky, Judge Wright specified evidence that conclusively
established its falsity. 9 In his subsequent grand jury testimony, Clinton
began by reading a carefully prepared statement in which he expressly
admitted: "'I was alone with Ms. Lewinsky on certain occasions in early
1996 and once in early 1997 ... ."0 He continued, in that grand jury
testimony, to specify four to five occasions in which he recalled being
alone with Ms. Lewinsky in the White House.' In addition, he subsequently repeated
to the grand jurors his admission that "'I was alone
42'
with her.'
35.
36.
37.
38.
39.
40.
41.
42.

Jones v. Clinton, 36 F. Supp. 2d 1118, 1127 (E.D. Ark. 1999).
I at 1131.
kIL
Id. at 1127.
See id. at 1127-30.
Id. at 1128 (quoting President Clinton's Grand Jury Testimony at 9-10).
Seeid. at 1129.
Id. at 1130 (quoting President Clinton's Grand Jury Testimony at 92-93).
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Given Clinton's admissions, Judge Wright did not find it necessary
to refer to substantial independent evidence demonstrating the falsity of
Clinton's denial of being alone with Ms. Lewinsky. For example, the
Referralfrom Independent Counsel Kenneth Starr quotes Ms. Lewinsky
as testifying before the grand jury that she was alone with the President

on numerous occasions and in various locations in the White House,
including the Oval Office, the President's private study, the private
bathroom situated across from the study, and the hallway between the
Oval Office and the private dining room.43 Betty Currie, the President's

personal secretary, also testified that Ms. Lewinsky and Clinton were
alone together on several occasions in the Oval Office area." The parade
of witnesses to their being alone also included six current or former
members of the Secret Service, and a White House steward. 5
2. Denial of Sexual Relations with Ms. Lewinsky
Clinton testified under oath in his deposition that "'I have never
had sexual relations with Monica Lewinsky. I've never had an affair
with her.''T'6 He repeated that denial several times under oath. In re-

sponse to Ms. Lewinsky's affidavit, which denied any "'sexual relationship' with him, Clinton affirmed that it was "'absolutely true.""'4 And
earlier, in responding to an interrogatory seeking "'the name ... of each
and every [federal employee] with whom [he] had sexual relations when
[he was] ... President
of the United States,"' Clinton answered, under
'''
"'None.
oath,
43. See REFERRAL FROM INDEPENDENT COUNSEL KENNETH W. STARR IN CoNForsrry wniH
THE REQUIREMENTS OF TITLE 28, UNITED STATES CODE, SECION 595(c), H.R. Doc. No. 105-310,
at 30-32 (1998) [hereinafter STARR REPORT].
44. SeeidLatll9.
45. See id.at 41-42, 153; John M. Broder & Don Van Natta Jr., Clinton Staff Derides
'Lurid' Account of Lewinsky Case, N.Y. TIMES, Sept. 12, 1998, at Al.
46. Jones, 36 F. Supp. 2d at 1129 (quoting President Clinton's Deposition at 78).
47. Id. at 1130 (quoting President Clinton's Deposition at 204).
48. Id. at 1130 (quoting President Clinton's Response to Plaintiff's Second Set of Interrogatories at 5; President Clinton's Supplemental Response to Plaintiff's Second Set of Interrogatories
at 2) (first alteration in original). It is noteworthy that this interrogatory contained no definition of
the term "sexual relations," and Clinton did not object to the interrogatory as needing a definition,
obviously recognizing that the term has a well-understood meaning. This interrogatory was answered before the deposition, when:
At the request of plaintitfs counsel, the term "sexual relations" was defined as follows
"For the purposes of this deposition, a person engages in 'sexual relations' when
the person knowingly engages in or causes ...contact with the genitalia, anus, groin,
breast, inner thigh, or buttocks of any person with an intent to arouse or gratify the sexual desire of any person.... 'Contact' means intentional touching, either directly or
through clothing."
Id. at 1121 n.5 (quoting Deposition Exhibit 1) (emphasis added) (second and third alteration in
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Again, Judge Wright held that Clinton's testimony on this subject
was "intentionally false, notwithstanding tortured definitions and interpretations of the term 'sexual relations,"' 49 and enumerated evidence
which made her finding indisputable. For example, in Clinton's grand
jury testimony, he described his conduct when alone with Ms. Lewinsky
as "'wrong,' ' ' M and "'inappropriate intimate contact,".' 5. and that he attempted to conceal an "'inappropriate intimate relationship."' 52 He further conceded that these inappropriate contacts occurred "'where nobody else was looking at [them]"' because "he would have to be an
'exhibitionist not to have tried to exclude everyone else."' 53 When a
grand juror attempted to pin the President down to admit in his own
words what everyone knew he was describing by the term
"'inappropriate contact,"' this normally loquacious speaker limited his
answer to "'I did things ... that were inappropriate and wrong. '
Clinton's own lawyer notified the court that a denial of sexual relations
between Clinton and Lewinsky was "'not true.' 55
No one has ever suggested any alternative to "sexual relations" as
accurately describing Clinton's "inappropriate intimate contact" with

Lewinsky, particularly in view of Clinton's admission that for him to
have had other persons present during the contact would have made him

an "exhibitionist." Certainly, the conduct did not involve reading poetry
or the Bible! These facts caused Judge Wright to hold that Clinton's

conduct with Lewinsky was in fact sexual relations, making Clinton's
denial "intentionally false."56

original). Certain Clinton apologists argued that Clinton's testimony was not false under this
definition, apparently on the assertion that it was not Clinton, but Lewinsky, who did the contact
"to arouse or gratify the sexual desire of" Clinton, not vice-versa. Judge Wright, apparently recognizing that this argument had been attempted, made short-shrift of it by a footnote comment that
"[i]t appears the President is asserting that Ms. Lewinsky could be having sex with him while, at
the same time, he was not having sex with her." Id. at 1130 n.16. This semantic argument also ignored the reality that "sexual relations" by definition requires "two to tango" and that, in any
event, this definition was non-existent at the time of his above interrogatory answer.
49. Id. at 1130.
50. Id. (quoting President Clinton's Grand Jury Testimony at 92-93).
51. Id. (quoting President Clinton's Grand Jury Testimony at 9-10, 38-39, 54).
52. Id. at 1129 (quoting President Clinton's Grand Jury Testimony at 38, 54).
53. Id. (quoting President Clinton's Grand Jury Testimony at 38, 54).
54. Id. at 1130 (quoting President Clinton's Grand Jury Testimony at 92-93).
55. See id. at 1130 n.15 (quoting Letter from Robert Bennett, President Clinton's attorney,
to the United States District Court (E.D. Ark.) (Sept. 30, 1998)). The attorney felt constrained to
advise the court pursuant to his professional responsibility because of his role, at Clinton's deposition, in proffering an affidavit by Ms. Lewinsky to that effect. See id.
56. Id. at 1130.
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3. Collateral Estoppel
It is doubtful that Clinton, in a disciplinary hearing, would be
permitted to relitigate Judge Wright's findings that he lied under oath.
Issue preclusion-otherwise known as collateral estoppel-makes
Judge Wright's prior determination conclusive against Clinton in a subsequent proceeding, given that Clinton's lying was actually litigated,
and was essential to the valid and final judgment which Judge Wright
entered in holding Clinton in civil contempt. 7 Courts have in fact held
collateral estoppel applicable to professional disciplinary proceedings. 8
The principle basic to collateral estoppel is:
A party who has had a full and fair opportunity to litigate an issue has
been accorded the elements of due process. In the absence of circumstances suggesting the appropriateness of allowing him to relitigate the
issue, there is no good reason for refusing to treat the issue as settled
so far as [Clinton] is concerned.59
Judge Wright expressly stayed enforcement of her judgment holding
Clinton in civil contempt for thirty days "in order to allow the President
an opportunity to request a hearing or file a notice of appeal."' Clinton
invoked neither alternative offered to him. Having been afforded that
full opportunity further to litigate the factual findings made by Judge
Wright, collateral estoppel should be held to preclude him from a belated attack on those findings in a subsequent proceeding.
4. Clinton's Possible Defenses
Clinton's defenders have suggested two defenses against any
holding that his testimony was actionably false, both of which I will
now discuss (assuming arguendo that collateral estoppel does not preclude these defenses).

57. See RESTATEMENT (SEcoND) OFJtuDGMENTS §§ 27, 29 (1982). Exceptions to issue preclusion do not apply because Clinton, although he elected not to do so, was afforded the "full and
fair opportunity to litigate the issue" before Judge Wright, id. § 29, and could "have obtained review of the judgment in the initial action."Id. § 28(1).
58. See, e.g., In re Bruzga's Case, 712 A.2d 1078, 1079 (N.H. 1998) (applying the rule
prospectively to attorney disciplinary proceedings); In re Pepe, 659 A.2d 1379, 1383 (N.J. 1995)
(employing the rule in the case of an attorney who was also a judge); Choi v. New York, 549
N.E.2d 469, 470-72 (N.Y. 1989) (finding the rule applicable in a disciplinary proceeding against a
doctor).
59. RESTATEMENT(SEcoND) OFJJUDGMENTS § 29 cmt. b (1982).
60. Jones, 36F. Supp. 2d at 1135.
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a. The "Poor Recollection" Defense
Clinton's defenders say that not recalling is not the same as lying;

after all, he is a busy man who could "forget" such details. 6
It is uniformly held that a witness who testifies under oath that he
cannot recall an event can be convicted of perjury if the fact finder believes, beyond a reasonable doubt, that he does remember the event.'
Additionally, the burden of proof in a disbarment proceeding requires a

standard of proof lower than the criminal beyond a reasonable doubt
standard. 6
Whichever burden applies, could any fair minded person rationally
believe that Clinton, when he testified under oath in the Jones case, did
not remember having been alone with Ms. Lewinsky? First, Clinton's
grand jury testimony only seven months later, in which he admitted being alone with Lewinsky and to having had intimate contact with her,'

contradicts his sworn lack of such recollection in the deposition.6 No
one has suggested that anything occurred in the interim that suddenly

refreshed his recollection!
In any event, practical common sense logic precludes accepting his
"I don't recall" as plausible. Remember what happened during the times

Clinton was alone with Ms. Lewinsky; as Clinton conservatively put it,
there was "'inappropriate intimate contact."'

No one suggests that

Clinton had "forgotten" that he had engaged in such activities with Ms.
Lewinsky. Even without applying a clearer well-known term descriptive
of their conduct, we all know that it is not conduct in which one usually
engages in unless alone. Hence, it is obvious that Clinton knew, when
61. See Mark Sherman & Rebecca Carr, Impeachment vs. Censure Clinton's Best Hope in
House Vote is GOPModerates,ATLANTA CONST., Dec. 10, 1998, at Al.
62. See United States v. Ponticelli, 622 F.2d 985, 989 (9th Cir. 1980); United States v. Biaggi, 675 F. Supp. 790, 807 (S.D.N.Y. 1987) (indicating that a witness may be found guilty of
perjury for falsely testifying in a deposition ancillary to a grand jury investigation if the witness
actually remembered an event but stated that he did not).
63. The states are in disagreement as to whether the standard of proof in attorney disciplinary proceedings is "preponderance of the evidence" or "clear and convincing evidence!' Compare Hurst v. Bar Rules Comm., 155 S.W.2d 697, 701 (Ark. 1941) (employing the "preponderance
of the evidence" standard of proof), with In re Bruzga's Case, 712 A.2d at 1079 (adopting the
"clear and convincing" evidence standard of proof). But both of those standards require a lower
standard of proof than the criminal "beyond a reasonable doubt" standard. See Hurst, 155 S.W.2d
at 701. As applicable to Clinton, the standard of proof in Arkansas for attorney disciplinary proceedings is the lesser "preponderance of the evidence" standard. See id. at 701.
64. See Jones, 36 F. Supp. 2d at 1128 (citing President Clinton's Grand Jury Testimony at 910).
65. See id. at 1127-28 (citing President Clinton's Deposition at 52-53, 56-59).
66. Id. at 1130 (quoting President Clinton's Grand Jury Testimony at 9-10, 38-39, 54).
67. See id.
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he testified in the Jones deposition, that he had in fact been alone with
Ms. Lewinsky on various occasions in the White House, and lied under
oath when he testified that he could not recall.
b. Materiality
Clinton defenders have made the argument that intentionally false
testimony under oath does not amount to perjury where the testimony
concerned a matter not material to the litigation.' And, these defenders
continue, Clinton's testimony concerning Lewinsky was clearly immaterial to the Jones lawsuit because the Judge ruled it inadmissible in any
trial." However, there are at least three fatal defects to this defense.
First, while materiality is an essential element of the crime of perjury, materiality need not be established for the purpose of disbarment.
Rather, it is simply lying under oath that is incompatible with an attorney's duty to uphold the law. As noted above, disbarment can be ordered for "dishonesty, ... deceit or misrepresentation," without regard
to any materiality element.7 The statement by a Justice of the Arizona
Supreme Court, in favor of disbarment of a former Attorney General of
the United States, is particularly apt:
Of all the offenses which a lawyer can commit, untruthfulness in judicial proceedings is one of the most egregious. Lawyers are required to
be truthful in their practice even when not under oath. It is even worse
when a man who has been Attorney General of the United States, and
whose conduct should therefore be an example to the public and all
other lawyers, commits these violations. 72
I might suggest that it is even worse when the President of the United
States, who is the chief law enforcement officer of this country, commits these violations.
Even if materiality were a required element for disbarment, very
little evidence is required to establish it. For example, a perjury charge
was upheld by the Supreme Court of illinois-in a case not dissimilar to
68. See LuridDetailsAside, Is it a Crime?, A.B.A. J., Nov. 1998, at 41.

69. See id.
70. See, e.g., In re Dougherty, 180 N.Y.S.2d 971, 973-74 (1st Dept. 1959) ("Whether the
questions propounded... were sufficiently relevant to the inquiry ... so as to subject respondent
to prosecution for perjury is of no moment [because] [t]he concededly false answers given and
respondent's lack of candor, whether technically pejurious or not, breached the standards of pro-

fessional ethics."). See also In re Budnitz, 425 Mass. 1018 (1997).
71. See MODEL RULES OF PROFESSIONAL CONDUcr Rule 8.4 (1983).
72. In re Kleindienst, 644 P.2d 249, 258 (Ariz. 1982) (en bane) (Feldman, J., concurring in

part and dissenting in part) (citations omitted).
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the Clinton-Lewinsky situation-against a community leader, for lying
in a deposition about his sexual conduct with a woman even though the
deposition was never used in the trial.'
Finally, and perhaps most conclusive, Judge Wright herself expressly held that Clinton's testimony concerning his conduct with
Lewinsky was material to the Jones case. 74 Before any false testimony
from Clinton, the court had rejected objections by Clinton's counsel to
interrogatories that required information about Clinton's relationship
with Lewinsky.75 Judge Wright held that Jones was "entitled to information regarding any individuals with whom the President had sexual
relations or proposed or sought76to have sexual relations and who were
...state or federal employees."
Thereafter, the court decided to exclude evidence concerning
Lewinsky only because, based on the false Clinton deposition testimony
and the false Lewinsky affidavit offered during the Clinton deposition,
"the Court anticipated that" both would "deny a sexual relationship and
that plaintiff would attempt to rebut their denials with extrinsic evidence
that could be inadmissible" under Rule 608(b) of the Federal Rules of
Evidence and would, in any event, require a trial-within-a-trial, thereby
"frustrat[ing] the timely resolution of this case and cause undue expense
and delay."
Effectively taking judicial notice of the "immateriality" spin which
Clinton defenders had put on that ruling, Judge Wright later expressly
held that "contrary to numerous assertions, this Court did not rule that
evidence of the Lewinsky matter was irrelevant or immaterial to the issues in plaintiff's case." ' Judge Wright repeated "that such evidence
might have been relevant to plaintiff's case," probative to "'establish,
among other things, intent, absence of mistake, motive, and habit on the
part of the President."' 79
Judge Wright, to be certain that the public understood the meaning
of her ruling in this very public case, thus went out of her way to clarify
the obvious: someone who lies under oath to deprive a party of very
material evidence that would, if truthfully given, have supported that

73. See People v. Davis, 647 N.E.2d 977, 978-79 (fll. 1995).
74. See Jones v. Clinton, 36 F. Supp. 2d 1118, 1131 (E.D. Ark. 1999).
75. See id. at 1121.
76. Id. at 1121 n.4.

77. Id. atl122n.7.
78. Id.
79. Id. (quoting Jones v. Clinton, 993 F. Supp. 1217, 1222 (E.D. Ark. 1998)).
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party's case, cannot claim immunity because his lies made the subject
unhelpful and thus inadmissibleP'
5. Summary of Lying Under Oath Ground
Judge Wright referred to Clinton's dual positions as "a member of
the bar and chief law enforcement officer of this Nation" in holding that
"the President's contumacious conduct ... was without justification and
undermined the integrity of the judicial system."'" She then went on to
quote the statement by the Court of Appeals for the Fourth Circuit, in
United States v. Shaffer Equipment Co.,' that "'[o]ur adversary system
depends on a most jealous safeguarding of truth and candor,"' 33 requiring that "'[t]he system can provide no harbor for clever devises to divert
the search, mislead opposing counsel or the court, or cover up that
which is necessary for justice in the end."' ' Judge Wright therefore held
that "[s]anctions must be imposed, not only to redress the misconduct of
the President in this case, but to deter others who ... might themselves
consider emulating the President of the United States by willfully ...
engaging in conduct that undermines the integrity of the judicial system."5
It does not require much discussion to conclude that the same reasoning applies in spades to a disbarment proceeding, which is the Bar's
process to police its members adherence to conduct which safeguards
the integrity of the judicial system. After all, as already noted,
"'a li6
cense to practice law requires allegiance and fidelity to truth.'",
D. Subornationof Perjury
For some time, the media was inundated with the assertion that
Clinton could not be guilty of subornation of perjury because Ms.
Lewinsky volunteered at the end of her grand jury testimony that he had

80. See iL at 1131. Judge Wright's holding that Clinton's false testimony was material is
also an essential component of her finding that Clinton violated this Court's discovery orders "by
giving false, misleading and evasive answers that were designed to obstructthe judicialprocess."
Id. at 1127 (emphasis added). By definition, only material false testimony can obstruct the judicial
process.
81. Id. at 1131.
82. 11 F.3d 450 (4th Cir. 1993).
83. Jones, 36 F. Supp. 2d at 1131 (quoting Shaffer Equip. Co., 11 F.3d at 463).
84. Id. at 1131 (quoting Shaffer Equip. Co., 11 F.3d at 457-58) (alteration in original).
85. Id.
86. Office of Disciplinary Counsel v. Shorall, 592 A.2d 1285, 1293 (Pa. 1991) (quoting Office of Disciplinary Counsel v. Grigsby, 425 A.2d 730, 733 (Pa. 1981)).
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never asked her to lie.' Those who were responsible for this argument
get an "A" for spin control and an "F' for legal knowledge.
No one disputes that the crime of subornation of perjury requires
an agreement to commit perjury.88 But there is likewise no dispute on
the practical reality that few persons bent on suborning perjury will do
so by telling a prospective witness "I ask you to lie." Rather, it is more
likely accomplished by a wink or a nod, or by putting the created "facts"
into leading questions to the prospective witness, asking "isn't this what

you recall."
For that reason, a subornation of perjury prosecution can be sustained through circumstantial, not just direct, evidence."9 There is no requirement that there be evidence that the defendant told the witness that
he "'should come in ...and provide a false alibi."'
The undisputed evidence strongly suggests sufficient circumstantial evidence to support a disbarment proceeding finding of subornation
of perjury. Ms. Lewinsky testified that, on December 17, 1997, when
she notified the President that her name was on the Jones case witness
list, the President "'suggested she could sign an affidavit"' and thereby
avoid being called as a witness.9' Obviously, a truthful affidavit by Ms.
Lewinsky-one that affirmed the intimate activities between her and
Clinton, as the two of them, with differing degrees of detail, later admitted-would not have prevented Ms. Lewinsky from being called to testify. If anything, it would have had Jones' attorneys panting to obtain
her testimony. Thus, Clinton must have known that he was implicitly
asking Ms. Lewinsky to lie in a sworn affidavit in an attempt to convince the judge in the Jones case to preclude any discovery on the
Clinton/Lewinsky relationship. To put the finishing touches on this neat
package of proof establishing subornation of perjury, the President was
an active participant in using Ms. Lewinsky's affidavit for just that purpose. As soon as Ms. Lewinsky's name was raised in the deposition of
the President, his attorney, Robert Bennett, objected to the questioning
on the basis that Ms. Lewinsky had furnished an affidavit denying a

87.

See Harvey Berkman, StarrPerformsfor House and All That Jazz, NAT'L L.J, Nov. 30,

1998, at 1, 11.
88. See People v. Sharpe, 216 P.2d 519, 521 (Cal. Dist. Ct. App. 1950) ("Mhe crime of
subornation of perjury requires an agreement to commit perjury followed by the actual commission of perjury.").
89. See United States v. Duranseau, 26 F.3d 804, 810 (8th Cir. 1994).
90. Id. atn.2 (quoting the District Court's Sentencing Transcript at 117-19).
91. STARR REPORT, supra note 43, at 94 (quoting Monica Lewinsky's Feb. 1, 1998 Statement at 4).
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sexual relationship "'of any kind in any manner, shape or form."'" It is
reported that the President carefully watched Mr. Bennett as he made
the statement and remained silent, not correcting what he knew to be a
false representation to the judge.
Of course, there is no doubt that Ms. Lewinsky's affidavit was
false. She has said so herself.' And the embarrassed Mr. Bennett, who
obviously made his representation to the court, based on what his client
had told him, has since formally told the court that "portions of Ms.
Lewinsky's affidavit were... 'misleading and not true."'""
This thumbnail sketch of the evidence strongly indicates subornation of perjury.
E. Obstructionof Justice
As already noted, Judge Wright expressly found that Clinton was
guilty of "obstruct[ing] the judicial process" 9 and "undermin[ing] the
integrity of the judicial system "--two synonyms for obstruction of
justice. Moreover, although Judge Wright did not find it necessary to do
an in-depth analysis of the law of obstruction of justice and all relevant
undisputed facts, such an analysis independently supports a conclusion
that Clinton committed that crime.
An obstruction of justice requires that a person, "directly or indirectly, ... give[], offer[, or promise[] anything of value to any person
... with [an] intent to influence the testimony under oath ... of [that
recipient at] ... a trial, hearing, or other proceeding."" The "something
of value" can even be the return of property that is rightfully the witness's property. It can certainly be the finding of gainful employment.
Furthermore, asking the witness to lie in return for something of value is
not an essential element of the crime; it is sufficient that the defendant

92. IdL at 15 (quoting President Clinton's attorney, Robert Bennett).
93. See id. at 15; see also Jones v. Clinton, 36 F. Supp. 2d 1118, 1129-30 (E.D. Ark. 1999)
(indicating that the President's attorney, Robert Bennett, questioned President Clinton about
Monica Lewinsky's statement that she did not have a "sexual relationship" with Clinton, to which

Clinton responded that Lewinsky's statement was "absolutely true").
94. See STARR REPORT, supranote 43, at 109.
95. Jones, 36 F. Supp. 2d at 1130 n.15 (quoting Letter from Robert Bennett, President Clinton's attorney, to the United States District Court (E.D. Ark.) (Sept. 30, 1998)).
96. Id. at 1127, 1131.

97. Id. at 1131.
98. 18 U.S.C. § 201(b)(3) (1994).
99. See, e.g., State v. Halleck, 308 N.W.2d 56, 58 (Iowa 1981) (noting that, although money
offered to a witness actually was owed to that witness, it nonetheless constituted a bribe).
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intended thereby to convince the witness to color or shade her testimony
in any way.10
The sequence of facts relevant to Ms. Lewinsky's job search is illuminating. On July 3, 1997, Ms. Lewinsky wrote to the President, effectively demanding his help in obtaining a job or else she would have
had to disclose their relationship to her parents."0 ' However, nothing appears to have been done for Ms. Lewinsky at that time. Then on October
1, the President was served with interrogatories in the Jones case seeking information about his sexual relationships with women besides his
wife."4 Almost immediately-three months after Ms. Lewinsky's initial
request-Clinton called Ms. Lewinsky to inform her that he would now
begin to help her find a job in New York.' 3 The next day, on October
11, the President and Ms. Lewinsky met and discussed her employment
situation, at which time the President said he would get her a necessary
reference from her supervisor at the White House, and enlist Vernon
Jordan's help.' 4 Ten days later, Ms. Lewinsky received an offer of employment from Ambassador Richardson at the United Nations, which
she rejected."5 During the apparent calm in the Jones case the President
refused to answer the embarrassing interrogatory which might be considered to have called for information about his relationship with Ms.
Lewinsky.' 6 There was then no further movement by Clinton to help
Ms. Lewinsky's employment search for about seven weeks.
Then, on December 5, all hell broke loose in the Jones case: Jones'
lawyers listed Ms. Lewinsky as a witness.'"4 Two days later, Clinton met
with Mr. Jordan and, amazingly, just four days later, Mr. Jordan met
with Ms. Lewinsky to discuss his contacts in the private sector in New
York who might be able to offer her employment.' On December 11,
the judge in the Jones case ordered Clinton to answer the potentially
embarrassing interrogatory, to the extent of identifying government
employees with whom he had engaged in sexual relations with since
1986.' 9 Astonishingly, within one week, Ms. Lewinsky obtained inter-

100. See id. at 59.
101. See STARR REPORT, supra note 43, at 66.
102. See id. at 83, 181.

103. See id. at 76.
104. See id. at 76-77.
105. See id. at 79, 81.
106. See id. at 83.

107. See id. at 88.
108. See id. at 93.
109. See Jones v. Clinton, 36 F. Supp. 2d 1118, 1121 (E.D. Ark. 1999) (citing Dec. 11, 1997
Order, at 3).
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views for jobs with major corporations, which Mr. Jordan had arranged. 10
Shortly thereafter, on December 19, Ms. Lewinsky was served with
a subpoena to give a deposition in the Jones case."' That same day, the
President and Mr. Jordan spoke on the telephone twice and Mr. Jordan
met with the President."' Mr. Jordan then shepherded Ms. Lewinsky to
an attorney that he chose for her, and discussed with her both the subpoena and her job search. 3 The day after Ms. Lewinsky executed what
she (and President Clinton's attorney, Mr. Bennett) now concedes was a
false affidavit denying any sexual relationship with the President,"4 she
interviewed for a job with a New York company, arranged by Mr. Jordan.1 5 The interview did not go well, but that did not deter further assistance to her; Mr. Jordan made a phone call to the Chairman of the
Board, resulting in a job offer to Ms. Lewinsky." 6 When Ms. Lewinsky
notified Mr. Jordan that she received the offer, Mr. Jordan informed
Betty Currie by stating "'[m]ission accomplished,"' 7 and, when he also
informed the President, he responded to Mr. Jordan "thank you very
much."". Shortly thereafter, Ms. Lewinsky's attorney delivered Ms.
Lewinsky's false affidavit denying a sexual relationship with Clinton." 9
An objective disbarment panel might conclude that these efforts to
obtain a job for Ms. Lewinsky were totally unrelated to Ms. Lewinsky's
affidavit and possible testimony (that panel might also conclude that
Santa Claus exists). But it is at least conceivable, and probably likely,
that the panel would conclude that the job finding efforts-out of proportion for a young intern with little experience-were intended as
something of value to induce Ms. Lewinsky to submit a false affidavit
to the court in Little Rock. "[All the government has to establish is that
[President Clinton] should have reasonably foreseen that the natural and
probable consequence" of his conduct would prevent "the due administration of justice.""' If that is the conclusion, it is obstruction of justice,
and a ground for disbarment.

110. See STARR REPORT, supranote 43, at 110-11.
111. Seeid. at96.
112. See id. at 96, 98.
113. See id.at 99.

114. Seeid at l09.
115.

Seeid. atllO-11.

116. See id.
117.
118.

Ma.
at 111 (quoting Vernon Jordan's Grand Jury Testimony at 39).
Id.

119. See id. at 115.
120. United States v. Silverman, 745 F.2d 1386, 1393 (11th Cir. 1984).
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I.

491

CONCLUSION

Will the protectors of the sanctity of the bar in Arkansas, and any
other court in which the President is admitted to practice law, perform
their policing obligations on President Clinton, as a member of the bar,
just as they properly did on former President Nixon? Time will tell.
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